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West's Key Number Digest, Judgesijmm53 


A.L.R. Library 


Time for asserting disqualification of judge, and waiver of disqualification, 73 A.L.R.2d 1238 


While certain actions or inactions of a party may give rise to a presumption of waiver of a judge's disqualification, | such waiver 


may not be absolute.” 


A waiver does not result where a party is deprived of the opportunity to have the case tried before an impartial judge because 


a properly assigned judge is unavailable.’ 


Participating in a prior case does not waive a party's right to substitution in a new action,“ and a party's acquiescence to a judge 
hearing one action does not impair that party's right to challenge that judge from hearing another matter, even if both matters 


raise closely related issues.” 


Participation in a contested hearing before a judge not yet assigned to the case does not waive a party's right to disqualification 
after the judge is assigned to the case, where the rule precluding disqualification after participation in a contested hearing before 


a judge means the judge who was assigned at the time of the hearing.° 
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No waiver was found where, although the court exercised discretion in setting security, the parties stipulated to a stay of 
the proceedings pending resolution of a writ of prohibition; ’ where the judge presided at a preliminary hearing of a criminal 
prosecution, wherein the determination did not require the resolution of contested fact issues relating to the merits of the case; 
where the court rejected a negotiated plea agreement;” where the court passed upon various preliminary motions; 10 or where 


a party applied for an injunction in order to prevent irreparable damage. i 


A party does not, by proceeding to trial, waive a statutory right to peremptorily challenge a judge despite the absence of prejudice, 


so long as the motion is otherwise timely. 2 


Even allowing the proceedings to continue upon learning the facts upon which the motion for disqualification is based may 


not always result in a waiver. 13 


Where a judge who self-disqualified subsequently resumes jurisdiction, a party who fails to object at the outset is not thereby 


precluded from objecting that the judge is disqualified. 14 
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